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REASONS FOR:DECISION
Corrick J.
Overview

[1]  This action arises out of a dispute between a Condominium Corporation and the vendor
of the condominium development over construction  deficiencies, The Condomininm
Corporation’s claim, as amended in July 2019, relatcs to two main issues. The first s that the
condominium unils Jeak ax a resulf of'a systemic €ajlure of the Exterior Insulated Finish Sysfem
(“EIFS™), which is the uninterrupted exterior ¢ladding over the towohouses in the condominivin.
development. The second relates to problems with thic sanitary sewer, which have resulted in
toilets overflowing, and condominium units being flooded with sewage,
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12} The action was commenced. by Notice of Action dated July 25, 2006. The Stutement of
Claim was issued on August 24, 2006. The deféndants, with the consent of the plaintitt], have not
yet delivered a Statement of Defence, '

The Parties

condoniinium corporation that-was registered on Decerfiber 4, 2000 in respect of a propcny at
2111 Lakeshore Boulevard West in Etobicoke. ‘The uondommum development consists of two
‘highrise towers contaiping 218 condominiuim units, 20 three-storey rwnhouses set out in two

blocks, and three Jevels of underground parking.

{31 The pluintiff, Metropolitan Slandard Condominium Corpuratnon No. 1352, is =

T4}  The defendant, Newpow Beach Development Inc,, is- the registercd dcciaranl“and vendor _
of the: condommzum project, .

‘157  The defendant, Canderel Stoneridge Equity Group Inc., is o reit) estate development -
corporition related to Newport, and was the construction manager of the project on behalf of
Newport.

[6] The defendant, Sal Spampinato, was the vice-president of construction of Candere), und
supervised the construction of the condominium projcct for Canderel,

N The defcndant, Tarion Warranty Corporation, administers the Onlaric New Home
Warranties Plan Aci, R.5.Q. 1990, ¢. Q.31 (“ONLIWPA™).

[81 The defendants, Enersys Fngineering Group Ltd, and Eric Pun, were the consulting
engineers for Canderel and Newport for the condominium project. They did not defend this
action, and the plaintitThas noted them in default.

The Motion

[99  The defendants Newport, Canderel and Spampinato (‘thc developer defendants™ move
for the following:

4. un order pursuant to rule 21.01(3)(d) of the Rules of Civil Procedure. R.R.O. 1990,
Rey. 194, dismissing the action against all of the delendants as an abuse of proccss;

b. altcrnatively, an order pursuant to rule 21.81(1)(b) striking out the plaintif®s ¢laim
for breach of warranty in respect of the sanitary sewer as a major structural déféct
because the allcged deficiencies do not constitute a major structural defect 4vithin the
meaning of the ONHWPA;

¢. alternatively, an order pursuant to rules 21.09(1)(a) and (3)(d) dismissing the EIFS
claim aguinst ull ofthe defendants on the basis that it is a now cause of action added
by an amendment (o the statement of claim afler the cxpiration of the limitution

period;
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d. an order dismissing the plaintifi’s ¢laims lor breach of contract, negligence and
breach of fiduciury duty in respectof all alleged construction deficiencies, as ynabuse
of process, pursuantto fule 21:01 (3)(d), or as. dlsc!asmg no reasonable causé:of action
pursuant to rule 21.01(1)th); and '

¢ an order pursuant to rule 2L.0I(3)(d) dismissing the action against all deféndasits,
except Newport, as an abuse of | process by reason of section 45 of the. Pur:.hm,-e
Agreements.

“[H0] - For the reasonsthat follow, the motion is dismissed.

Facts

Sanitary Sewer Claim

{11]  Initially, a number of condominium units reported that the totlets did not flush properly.
and were gurgling and sudqmg The problems progressed (o the point that toilcts in some units
would overflow without notice, flooding condominium units with séwage. The Condominium -
Corporation had the sewer pumped out regularly to try to preverit backups.

- [12]  The sewer was ultimately excavated. According to the Condominium Cerporation’s-
- expent reports, the excavation uncovered the Fact that the sanitary sewer system was 1ot

constructed according to the approved building permit specifications, althongh the engineer on
the prq;cct confirmed under seal that it had been. In addition, numcrous violutions of Qatario’s
Butldthg Code, O. Reg, 350/06, were discovered in the design and installation of the sanitary
gewer,

[i13] The Condominium Corporation repaired the sewer system ata cost of $587,052.91.

EIFS Cldim

f14] The Condominium Corporution began reporting problems with water penetration. into
towdliousés 11,21 and 22 during the first year. In the second yeur, it reported water penetration
in townhouses 1, 12, 22 and 23. Repairs were attempted to the doors and windows of ‘the
townhouses 10 no avail. The Condominium Corporation alleges that ihe water penetration’ was
not the rosult of localized problems, butrather the result of a system~wide failure of the EIFS.

Abuse of Process

{¥5] The developer defendants aigue that the Condominium Corpuration’s sanitary sewer
claim and EIFS claim {or hreach of the ONHWPA wasranty are an abuse of process-#md should
be-dismissed-against all of them under rule 21.01(3)(d).

{16] To.analyze this argument, it is necessary to understand the process for. making a cluim: ta

Tarion for breach of the ONFIWPA warranty. The process is set out in the ONHWPA and

Adminiswration of the Plan, RR:0. 1990, Reg. 892 (the “Administration Regulation™) made
under-the ONHWPA,
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[17]  Inbrief, the condominium corporation is the deemed owner of the common elements in a
condominium for the purposes of a warranty claim, and ‘hay the statutory authority to putsue a
clain. Once a condominium corporation. submits a warranty claim to Tarion, the vendor of the
condominium has a specified amount of life-tu tepair or resolve the claim. It the ‘vendor does
not resolve the c¢laim, the condominiwn corporalton may ask Tarlon to conciliate the dispute.

'fhe vendor has % days f‘mm the dale of thc owncr s rcqueql I‘or oum:llmuon to rcpmr or rcbolvc.-

‘tlw dlbputc

[18] 'The conciliation process is.an infomiial one in which Tarion sends an inspector to meet
with the huilder and the condominium corporation to investigate the claim. The mspécmr

" -preparcs a Wartunty Assessment Report indicating Tarion’s assessment of whether the claimis
covered by the warranty. If Tarion determmeb thar the claim ig warmnrah!c,.xhc ~vendor. it s

resolve il. M the vendor fails to repair or resolve the claim, Tarion will compensate the owner
from the guarantee fund or affect the necessary repaiis.

{19] The vendor has no right of -appeal- from Tarions décision that a-clam is warrantable. IF
Tarion decides that the claim is not warrantable, the condominivm corporation can ask Tarion to
issue a Decision Letter, The condominiuvm corporation can appeul the Decision Letter 1o the
Licence Appea! Tribunal (the “LAT™). The hearing beforc the LAT is a trial. The LAY process.is
governed by a set of publisbed rules; which.includes rules of ¢videnee, disclosure and proecdure
that apply to its hearings. Sworn evidence is presented st a I.A7T hearing. There is a burden of
proof, The purties before the LAT are Tarion aad the condominium corporation. The LAT's

standard practice is 10 add the vendor as-a party. The LAT issues a written decision following the

hearing. An appeal from a LAT decision lics to the Divisional Court.

20}  Tn this case, the action was started on.July 25, 2006 by way of Nulice of Action. ‘Iarion
began coneilialion in the fall of 2006, The Condominium Corporation was obliged to give
Newport the opporctunity to repair or resolve the claims, and therefore did not serve the Swiement
of Claim at the time. The Statement of Claim was ultimately served in Januury 2007. Newport

made Tepairs between January 2008.and the-spring of 2010. On July 15, 2010, the Condominium--
Corporation. ameénded the Statement of Claim to reflect the deficiencies: ilml had been repaired.

Sanirary Sewer Claim

[21] The Condominium Corpuration pursued a warranty claim for payment from the ‘Farion
guarantee fund with respect 1o the sanitary sewer by following the process set out in ONHIPA
and the Administration Regulation. It first reported the claim to Newport and ‘Farion in August
2002. It then submitted a “Common Blement Reporl of Claim™ and a “Common. Slement
Deficicncy Information Form™ o Tarion in August 2005, Tarion disallowed the Céndominium
Corporation®s claim in September 2005, ‘The Condominium Corporation appealed the Tarion
decision to the LAT on October 11, 2003, The Condominium Corporation, Tafion, and Newp_uﬂq

-were parties before the LAT.

[22]  Pre-hearings were held hefore the LAT, and documents and expert reports were
ecxchanged. Starting in March 2006, the Condominium Corporation sought the advice of thé LAT
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and Tarion about its ubility to pursue i1s claim regarding the qamun'y sewer, together with. mhu :
claims agaibst Néwport and other defendanty, in a single action in the Superior Court — — foregoing
an -appeal to the LAT. After an exchange of correspondence bétween Tarion and the
Condominium Corporation’s counsel between March 2006 and May 29, 2006, which was copied
(o Newport, the Condominium Corpuration withdrew its appeal before the LAT on June 15,
2006, six duays prior to the scheduled hearing of the appial. Tavion did not object to the

_Condominium Gorporation procecdmb 10 courk Newport was not askea-and-did not provide it -

pogition on the matter.

§23] The Condominium Corpuration. commenced ihn action shortly after wnhdr.:wmg its
appeal. The sanitary sewer claim advanced in this action is‘the same as the subject matter of the
sanitary sewer appeal that was before the LAT.

{”4] The developer defendants arguc that by thhdmwmg ts appea} 1o the LAY,
‘Condominium Corporation.chose to be bound by Tarion’s Yecision that‘the saniiary sewer cunm
was pot warrantable, which is a final decision as between the Condominium Caorporation and
' 'Newport and it privies. The developer dctcndame move under ritle 21.01(3)Xd) 10 sty or dismiss:
the uction on the grounds (hat it is an abusc of the court's process. ‘They rely on issue csf.oppc!
- and argue that the sewer claim is a collateral attack on-the Tarion decision.

- EIFS Claim

[25] The Condominium Corporation also- pursued a warranty claim pursuantto ONHWPA and
- the Administration Regulation with. respect W its claim for EIFS deficiencics. Tarion also
disallowed this ¢laim on October 25, 2010, and the Condominium Corporation has appcalcd that
decision to the LAT. The Condominium Corpauration, Tarion and Newport are paru::b to thc
' appeal before the LAT. A]Lhnugh the Condominivm Corporation’s appeal to the LAT is pending,
it has acknowledged within its notice of' appeal to the LA'T that it cannot procecd with: an appeal
to. the LAT and a civil-action with respect to the same subject matier concurrently, and that the
- appeal is taunched out of an abundance of caution pending a court ruling. On consent of afl
partics, the LAT hearing regarding the EIFS claim is stayed pending resolation of this motion.

{26]  The:subject:matter of EIFS warmanty claim and the LiIFS claim in thiis action are the same.

{271 Newport argucs that the EIFS claim for breach of warranty in this action is a collateral
attack on the Tarion LIFS decision and should be stayed or dismissed as an abuse.of process.

Analysis
Abuse of Process

[28} In my view, the argument to strike both the sunitary sewer and LIFS claims on the basis
of issue estoppel must fail because the decision made by Tarion was neither a judicial one nor a
final one; Danyluk v. Ainsworth Technologles Ine., 2001 SCC 44, f2001)-2 S:C.R. 460,

[28] The Suypreme Court of Canada in Danylik sel out three preconditions for the operation of
issu¢ cstoppel:
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u, that the same question has been decided;
b, that the judicial decision that created the estoppel was final; and

¢. that the parties to the judicial decision or-their privies were the same persons as the
partics or their privies to the new proceeding in which cstoppel is raised.

{30} There is no evidence before me that Tarion’s decisions made in responsc to. the
Condominium Corporation’s warranty claims-were judicial ones, The decigions ‘were: not made
by atribunal or admiinisteative authority exercising 4o adjudicative function. Rather, the cvidence
Is that the decisions were made by Tarion following 4 conciliation process. “Conciliation™ ig
defined in s. 1 of the Administration Regulation as “a process whercby the Corporation [Tarion)
dctermines whether a disputed item lsted on & notice of claim given 1o the Corporation under
this Regulation, including section 4 or any of section 4.2 to 4.6, is covered by a‘warranty -and
whether repairs or compensation ure required.” Congiliation is.an informal proccss during which
Tarlon investigates the claims made. There inay be meetings between (he parties, but there ia no
¢vidence before me to indicate that Tarion was performing an adjndicative: function at the.
coneiliation stage of the process or when il issued the Warranty Asscssment Repurt or Decision
Telter,

131} in addition, | {ind that the decisions made by Tarion are not final. In its Pecision Letter
regarding the EIFS claim, dated October 25, 2010 and addressed to the Condominium
Corporation, a Tarion official wrote, “If you appeal, Tarion is prepared to consider #ny new
relevant information that supports your claim for compensation, Please submit the information.to
me priorto a scheduléd hearing in accordance with the rules of the Tribunal.”

[32]  Similarly, in a letter dated January 28, 2011, addressed to Newport and to counsel for the
Condominium Corporation, a Tarion official wrote, “Pleasc note that Tuarion will consider all -
new documents and information properly disclosed to Tarion in the appeal and Tarion may re-
assess its decision at any time.”

[33]1  In my view, these two lcttcrs support-the notion that the process undertaken by Tarion to .
prepare the Waranty Assessment Report and Decision Letter is more investigative than
adjudicalive, and that the decision itenakes is subject o change if it receives now information, Its
decision, therefore, is not final. Other courts have reachéd the same conclusion: Griffinv. I'& &
Brown Construction Lid. (2006), 59 C.L.R. (3d)299, [2006] O.J. No. 4724 (8.C.J.); Radewych v.
Brookfield Homes (Ontario) Ltd. (2007), 158 A,C.W.S. (3d) 523, [2007] Q.. No. 2483 (8.CJ).

[34] The developer defendants rely on the decisions of Gomori v. Greenvilla Development

Group Ine. (2007), 64 C.L.R, (3d) 254, 2007 CarswellOnt 6227 (S.C.J.) and Roumanes v. Dalrom
Construction Ltd., 2010 ONSC 2891, 91 C.L.R. {3d) 295 (8.C.1) in support of the proposition
that the Decision Letters issucd by Tarion were judicial decisions that wcre final because the
Condominium Corporation did pot-appcal them 1o the LAT. Tn both of the cases relicd upon,.a
tull hearing was conducted before the LA “The plaintitfs’ actions were. commenced after the
VAT heard and dismissed their complaints with Larion’s decisions. As such they are
distinguishable from this case, where no hearing has been held before the LAT. Tt may well be



Page 7

that once a hcaring has been held by the LAT, issue estoppel applies and the Condominium
Corporation would not be permitied to bring an activn related to the same subject matter, subjett
to'the discretion recognized in Danylisk.

1351 In my view, the Roumunes case-does not stund for the proposition that Becision Leiters
issued by Tarion-are judicial decisions that are final. The Court in that casc dealt only with the
“Tribunal®s™ decision —~ the tibunal Being the LAT. -

136] In the Gomori casc, Ferguson, J. concluded that Tarion's issuance of a Devcision Letter:
was an cxercise of adjudicative authority, and-that the decision was made in a judicial manncr.
He held that Tarion's Decision Letlér was a final decision. if not pursucd further. Ferguson, J.
‘also noted that that the conciliation process; which results in a. Warranty Assessment Report, is
not an arbitration or quasi=judicial decision-making process. e goes on to note that if a home
purchaser is not happy with the Warranty Assessment Report, the purchaser can ask ‘Tarion 1o,
issuc a Decision Letter, which forms the basis of an appenl i ihe LAT. it is. uncicar what
evidence there was that Tarion performed mn-adjudicative linction between the timé of issuing.
the ' Warranty Assessment Report and issuing its Decision Letier. T um not persuaded by this case
- that Tarion’s Decision {.etter is cither a judicial decision or & final decision. '

[37] - 1find thafthe action as it rclates 10 both the sanitary sewer and EIFS claims is nof-bahpd
by the doctrine of issue estappel because neither cluim has been finally determined, or Judicially
determined.

[38] The developer defendants also argie that the claim should be struck as an abuse of
process beeause once the Condominium Corporation begun down the path of subimitting a claiin
to Tarion to pursue a remedy for the sunitary sewer and the EIFS, it was precluded from bringing
a civil actionifor the sume relief. 1 do nof accept that argument.

[39]  There is nothing in the lcgislation that.requires the Condominium Corporation-to purgue
all available semedies under ON/IWFA before commencing a civil aclion, The legistature could
have required that, as it has donc in the Workplace Safety and Insurance Act, S, O, 1997, &. 16,
Absent express language in the statale, T am ungble to conclude that the Condominium'
Corporation is barred from seeking a remedy from the civil courts. ‘The facis.off this case arc very
similar to thosc in Griffin v. T & R Brown Construction Lid., supra, in which Glark J. concluded
that. a plaintiff could commence a civil action notwithstunding the fact that the plaintirl
abandoned un appeal of Tarion’s decision five days before the scheduled hearing,

[40]  The court in Rudewych, supra also concluded that scheme set out in ONHWPA was not
exglusive or a bar to court proceedings. Rather, ONHWPA gives rights to homebuyers that they
might-otherwise not have.

417 For the reasons above, the motion to strike the sewer claim aad LCIFS claim as.an abuye of
process is dismisscd. '
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Action dgainxt Tarion

| {42} Newport submits that the sanitary scwer claim against Tarion must be dismissed as an
abuse of process for the following three reasorts:

a, If the claim is dismissed against all. defendants except ‘arion, Newport remaing.
potentially linble through a-third-party ¢laim brought by Tarion.

‘b. There:is no civil cause of action against Turion.

c. Scction 45 of the Purchase Agreements provides that the purchaser shall have no
~cause ol action or claim against any legal entity otherthan Newport.

{43] It is unnecessary to deal with the first reason given that [have not struck the sewer and
B1I'S claiim against Newport.

{44] The developer defendants submit that the (-ondommmm ‘Corporation has no civil cause -
- of action against Tarion. They rely vn the decisions of Gomori, supra and Clark v. 1630336
Ontario Limited (c.0.b. Mclelwain Construction) 2010 ONSC 4562 (b C.1) in support of their
submission. In my view, the Gomori case did not hold that there is no civil cause of actien
against Tarion. In the Clark casc, the court granted Tarion summary judgment in an action
commenced by a-plaintiff who no longer owned the home that was the subject of the action. The
sole issuc befure the court was whether the plaintifl’ had standing to. bring the action against’
Tarion. 1 amadvised by Mr. Banks, counsel-for Tarion, who also argued the Clark case on behalf
of Farion, (hat the issuc of whether a civil action Jay against Tarion was not urgued in Clark.
Notwithstanding this, the court madc an obirer statement that any clai for damages the plaintiff
may have bad resulling from Tarion’s decision was lost when the plamtiff did not fullow, the
pracedure set out in ONHWPA, and appeal the decision tothe LAT. Although the Clark decision
was appealed o the Ontario Court of Appeal, the-appeal was withdrawn,

[45] lhc Clark dem-.:on 15 connanr to the deuuuns of Bdangw v. ( &6 853 Orzrar.‘o Inc '

C‘{cmdge Home.s (.orp - [2009‘] Q 1. No. 21‘%9 2009 Larswell()m. 2911 (5 C J ), Amte!
Contraciing & Dexign Ltd. v. Omtario New Home Warranty Program, [2003)-0.T.C. 480, [2003]
0.J. No. 2184 (5.C.1.), and Radewych, supra, which was upheld on appeal to the (.)ntano Court
of Appeal (Radewych v. Brookfield Hones (Ontario) Ltd., 2007 ONCA 721),.all of which have
held that parties arc entitled to sue Tarion dircctly, Although not determinative, counsel far -
Tarion ggrees that the Condominium Corporation is entitled to sue il directly, There is. nothing in
ONHWPHA precluding a civil action against Tarion. 1 do not accept that there is no civil cause. of

action against Tarion.

{46] ‘e final reason the developer defendants put forward as-a-basis for dismissing the action

against Tarionrelates o 8, 45 ofthe Purchase Agreements, which.reads as follows:

435. The: Purchaser shall not have any eluim or cause of action (as-a result of any
matter or thing arising under or in connection with this Agreement) against any
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person or other legal cntity, other than the person or entity named as the Vendor
in this Agreement.

[47]  Section 45 iy a broadly worded exclusion clause drafied by Newport, the vendor. To the
- extent that there is-any ambiguity in this clause, the ambiguity must be resolved in favour of the
purchaser. Tn my vicw, the clause is- ambxguous with respect to Yarion. [t is not c.Iem- that
. “l'arion’s statutory obhganons under ONHWPA: arc “maiters arising under or in connection with™

the purchase agreement precluding any claim or-cause-of action against Tarion by the. purchaser.
Rcsolvmg the ambiguity in favour of the- purchascr the Condominium Corporation is entitled to
bring an-action-against ‘Tarion, and this-claim isthcreftire not an abuse: of proccss. 1 dismiss the
motion to strike the ¢laim against Tarion,

The Remdinder of the Condominium Corporation's Cluims

[48]  The developer defendants argue thal the remainder of the Condominium Corporation’s _
¢laims are an abuse of process or disclose no reasonable cause of action for-the following

TCASONS:

a. section 23 of the Purchase Agreements provides that the only warranties available to
the purchasers arc the ONHWP4 warranties, and thus the Condominium Corporation
can have no ¢laim for breach of contract or negligence for the alleged construction
deficiencics; and

b. the Condominium Corporation is precluded trom pursuing any claim of any kind
against any of the defendants, other than Newport, as a result of's, 45 of the Purchase

Agreements.
f49]  Scction 23 of the Purchase Agreements reads as follows:

23. The Purchaser acknowledges and aprees that any warranties of workmanship
or materials, in respect of any aspect. of the construction ol the condominiumn
including the Unit whether implied by this Agreement-or at-law or in equily or by
any statute or otherwise, shall be limited to.only those warranties deemed to be
given by the Vendor under the Onturio New Home Watranties Plan Act, R.8.0,
1990, ¢.0.31 (“O.N.H.W.P.A.”) and shall extend only for the time period and in
respeet of those items as stated in the ON.H.W.P.A,, it being understood and
agreed that there is no representation, warranty, guarantee, collateral agreement,
or condition precedent to, concurrent with or inany way alfecting this Agreement,
the Condominium or the Unif, éther than-as expressed herein.

{50] Tlm- c]au:,c Hmits the warranncs ngcn bythc vendor m lhe purchascr of thc umts to thosc

conzmcl breach nf a :-tatutory duty or breach n} a fiduciary duL-y It dcais soicly wu:h wa:rmues
of workmanship and materals. In my view this clause does not preclude an action by the
Condominium Corporution against the defendants for bréach of contract, negligence or breach-6f
fiduciary Gury.
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[51] ONHWPA sets out certain warranfies that every vendor of a home gives v a purchescr
notwithstanding any agreement.gr waiver to the contrary: s, 13(1) and {6). They include a
warrynty that the home (which includes.a condominium unit and the common clements) is it for
‘habitation und 1% constructed in accordunce with the Ontario Building Code. The Statement of
Claim alleges that the condominium buildings, particularly the sanitary sewer system, were noi
constructed in accordance with the Ontasio Building Code and as a result, sewage backups in
some unitsrendered them untit for habitation.

{52] Section 45 of the Purchase Agreemnents is, as stated above, a broadly worded -

cxciusmnary clause. The developer defendants subimit that Newport was.riot obliged to brmg this

* Clause to the attention of the purchusers, particularly in the ubsence of any evidence that the,,

' purchaserb dxd nut read. thu ulause The- devclopcr delendantb rer on the folIowmg de'tb m

therel'orc enforccablc

[$3) Firstly, the Purchase Aprccments are significant contracts Tor the conveyance of real

property, not-casnal short-tenn contracts.

{54} Secondly, the Purchasc Agreements state, above the signature ling, that the purchasers

-acknowledge reading all paragraphs and schedules of the agreement.

[55] Thirdly, the purchasers are entitled 1o exsea conswmer protection in the form of  statutory
rescission period. Had the purchasers felt that the provisions of'the Purchase Agresments wepe
unfair, they could have taken advantage of this rescission provision.

[56] In the circumstances ol this case, a detcrmination ol whether this broad cxclusionary
clause is enforceable must be determined on an evidentiary rccord that is not before me. The
Condominium Corporation alleges the following: that the developer defendants did not build- the
sanitary scwer system in accordance with the Ontago Building Code or the plans filed with the
‘municipality pursuant to which the buxldmg pcrmit was issued;that they concealed this fact from
the purchasers; that a-professional-engineer responsible for the building project confirmed under
his signature. and professional scal that the system has been constructed in.accordunce with thic
Ontario Building Code and plais submitted to ‘the municipality; and that the developer
defendants gained an economic advantage by-doing this.

[57) It would be important to know, for example, whether the sewer system had been
constructed at the time the purchascrs signed the Purchase Agreements. It appcars tha
purchascrs who bought units prior to.construction signed the sume Purchase Agreement as those
who bought units post-consiruction.

[58}1  The court-must determine what the parties intended (o exclude at the time of signing the
agreemient. Did they intend to exclude the right of the purchaser 1o have an action against a party
that has breached statutory dutics? Could the nature of the deficicncics have been within-the
contemplation of the-partiey at the time of signing the Purchase Agreements? In my-vicw, these
guestions cannot be determincd at this stage of the proceeding when Statements of Defence have
not even been delivered.

Bieres
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[59] The developer defendants submit. that the Condominium Corporation has no cause of
action for breach of fiduciary duty against them because buildérs of a condomirium project:do
nol owe purchascrs of condominium wnits a fiduciary duty in relation to construction
deficiencics. The existence of 4 fiduciary relationship.is a guestion of tact 1o he determined on
evidence: Stmone v. Daley (1999), 43 G.R. (3d) 511, [1999] O.). No. 57 (C.AL). It is not

- something that should be. detennined by a review ol'4 Statement of Claim.

' ]'60] The developer defendants have not satisfied me. that the-remainder of the Condominin

‘Corporation™s ¢claims are an-abuse vl process or fail to disclose a reasonable ca usc of agtion, and
1therefore, dismiss the motion to-strike them,

Sanitary Sewer Claim docs not constitute s Major Structural Defect

[61)  The developer defendants submit that the Candominium Corporation hus no causc of
action for breach of warranty for the sanjtary sewoer svstermn . bhecause defigioncies.in. thi.gewer:.

system de-not constitute a major structural defect as defined in ONHWPA. They thercfore move
to.strike the claim pursuant o rale 21.01(1)(b).

f62]  The Condominium Corporation altcges in paragruph-11 of the Statement of Claim that

the non-functioning sanitary sewer constituted a major struclural defect within the meaning of -

ONIIWPA. I L is a major structural defect. it is covered by the statutory watranty sel out in
scetion 13(1)(h) of ONHWEA, .

[63]  Major structural defect is definedin the Administration Regulation as follows:
1. In thiy Regulation
(1) “major structural defect™ means, ... , any defect-in work or natctials,

{b) that materially and adversely affects the usc of such building for the purpose
for which it was intended,

including significant damage due 1o soil movewent, major cracks in basement
walls, ... , but excluding any defect attributable in whole or in puarttoa Year 2000
compliance problem, flood damage, dampness not arising from failure of a loud-
bearing partion of the building, damage to drains or scrvices, damage to finishes
and damage arising from scts of God, acts of the owners and their lenants,
licensees and ivitees, acts of civil and military authorities, acts of war, riot,
insurrcetion or civil commotion und malicious damage; femphasis added)

{64] ‘The developer defendanis submit that a sewer is a type of drain, and that damage to a
sewcer is damage 10 . drain and is excluded -from the definition ol major structural defect in-the
regulation.

{65] In my view however, domage to drains or services is not what is cxcluded from the
deflinition, but rather it is “any defect attributable in whole or in part 1o damage to draing or
scrvices” that is excluded. Even if a sewer is a drain, and [ am not persuaded it s, the

A A gt a1
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Condominium Corporation is not claiming a defect attributable to ddmagc to -drains. It cluinis
that the sanitary sewer did not function because it was not-installed in accordance wﬂh the
Ontario Bm!dmg Code. fmproper or illegal installation # not a defect aftributable to damage to
drains or services, nor' is it damage to drains. or scrvices. This part of the motion is: dismissed;

EIFS Claim is Barred by the Expiration of the Limitation Period

{66] The final argument is that the EIFS claim is.anew cause.of action added to the Statement
of' Cluim after the expiration of the limitation petiod, and must be disnissed pursuant 10:rule
21.01(1)(a). The developer defendants argue that the Gondominium Corporation knew or ouglit.
W have known of the EIFS claim by January 30, 2008, and had two years from that. date:to
commence the EIFS ¢laim. The Statement of Claim was amended on July 15, 2010, at wlnch
time the developer-defendants submit the EIFS claim was added. \

{671 In ‘my-vicw; this- argument fasts for- two-reasors-Firstty, thds=tiair was pieuded In-the
. Statement of Glaim, which was issucd on August 24, 2006. Paragraphs @ and 10 of the Statement
of Glaim refer 1o two documents that specifically raise the issuc .of water leaking into the
townhouses. The Technical Audit Report duted November 26, 2001 and preparcd by Halsatl
Associales Limited, cited in paragraph 9 of the Statemient of ¢iaim, refers to leaks through thie
doors of 1ownhouses 11 and 22, leakage through the ceiling vent in the basement of townhouse
22 during heavy rain, and water pooling on all ground=floor patios of the towrhouses. A further
report prepared by Halsall on April 15, 2003, referred 1o in paragraph 10 of the Statement of
Claim, lists leakage into townhouses 1, 12 and 23 through exterior walls/doors as an outstanding
item to be addressed by Newport. The Amended Statement .of Claim simply pleads additional
Facts that came to light aller the delivery of the Ststement of Claim that explain the causc of the
leakage, and does not plead a new causc of action.

{68]  Sccondly, if ] an wrong in concluding that the EIFS claim was pleaded in the: Statement
of Claim issued on August 24, 2006, a motion to strike the EIFS claim on the basis of the
cxpiration of the limitation period pursuant to rule 21.01(1)(a) is premature given that no
slalement of defence has been delivered: Beardsley v. Onturin (2001), 57 O.R. (3d) 1 (C.A.). The
Gourt of Appeal in. Br.ardslcy suggested Lhat a claim could be strack pursuant to rule 21 OT() @)
onthe basis of the expiry of a limitation period prior to the delivery of a statement of defence:ifit
was-obvious from the statement of claim that, *no additional facts could be asscrted that would
alter the conclusion that a limitation period‘had expired” [para. 21]. However, as D. M. Brown J.
‘notes in Greairek Trust S.A./Inc. v. Aurelian Resources fnc., [2009] O.). No. 611 (S8.G.1),

18] A court cannot gain a complete picture of the issues in a casc without reading
all the pleadings. To permit defendantste move to strike using yet-to-be-pleaded
limitation defences would distort the pleadmgs proccss. Rule 25.06 does not
require plaintiffs to plead their claims anticipating défences which might be
raised. Replies function to respond to pleaded defences.

[69)  Given my conclusion that the EINS claim was pleaded in the oviginal Statement of Claim,
it i¢ unnecessary for me to address the developer deféndants application for leave, pursuant.to
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rule 21.01(2)(a), to introduce evidence related to the Condominium Corparation’s discovery of
the BINS claim.

[70] For thesc reasons, I dismiss the motion to strike the EIFS claim on the basis of the
expiration of the limitation period.

. Disposition
{71] Themotion is dismisscd.
Costy

[72]  Counsel have exchanged costs outlines and provided them to-me. They did not make
submissions on costs. | urge counsel to atterapt-t0 agree on costs; however, if they are unable to.
do so, they may file bricf wrillen, submissions as follows. The Condominium Corporation and
Turion shall serve and file brief written submissions on costs within 14 days of the relense of
these reasons and (he brief response of the developer defendants shalt be served and filed within
V4 days thercafter.

ﬂl{h_lf/é K

7 Corrick J.

Releaxed: Sepiember 16, 2011
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